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6THE COMMISSIONER (APPEALS), CENTjR41ff
##r3sn ereas,. 7Foor, Cenit@alf%kiss.B" M»
_,#if, fa2assn hr w, NeaRoly4eelirig#@@$@@@ti»

Ambavad1, Ahmedabad,.,380:0JL5tii8ci£d,
, 31<HT(a1Z-380015 .ages.seraame. ease.

{fulfc.,{ sTch" 'Q" -~ .eym

ch" ~~ (File No.): V2(30)31 /Ahd-Ii/Appeals-II/2016-17/3?/&, ~ Stf CL .
'f~ ~ ~(Stay App. No.):
3r#tr 3mr?er zian (Order-In-Appeal No.): AHM-EXCUS-002-APP-69-17-18
~(Date): 8/28/2017_~ ~ cRl"~(Dateofissue): '2.52--(Ml/r
~ 3d1T ~~•.~(~-II) ~ tfTftc:r I
Passed by Shri Uma Shanker, Commissioner (Appeals)

;Jf ~-~ ~ ~~, (~-IV), .:ttt;J-Jc:;Iisfla- II, .:ttl.!lcfrll<>t.!I ~ ~- .:, .:, ~
;i:rc;r 3fm"~T {[-------------------------------- fe;;;:rrch" ---------* :crRr.:r- v

Arising out of Order-In-Original No ._23/AC/D/2015/UKG_Dated: 28/03/2016 issued
by: Assistant Commissioner Central Excise (Div-IV), Ahmedabad-II ·

'Ef .:tt41<>1ctiJ1/\.lklctlcJ chT a=rrn- m "Cf<il" (Name & Address of the Appellant/Respondent)

M/s Lcamak Healthcare Pvt. Ltd.
~~~~Jnt~r 'ff .3ffRlN 3-fo'Mcf sar at as sr mer #u zenfrf #t.:,

aag ar gnu 3rf@)art as 34l zur qtur 3race #grs Gaar &[

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

3ITTo~ cliT~a;ur 3ITTlt'ivl' :
Revision application to Government of India:

(1) (cfi) (@) #tr 3=nr gr;ca 3f@1fr 1994 $ ml" 3Rffi' afl"i)' ~ d]"lJ"~~~'tr qq)cfi;_
3

um cj,j" N-trm ~ m.n=r crt=lc!i ~ 3R'fdTct4ctarw 377dz 3ref ura,a ar, fa 7inzr, Tua
.:, .:,

faama, aft #ifs, s#tar ts #raa, viz mi. me fee«#t-110001 cj,j" $ '@fcr11.~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue,· 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zufe m RR zrf 4 mm sra zrf ala? 'ff fa4t gisrar z ,3,.=lf cfiI{@cA -tr zn fa#t
sisrar au sisran im a iv mat tr,m~~ <TT m *m a fa#t arar
znr fatsisra i at ma # 4far a alua { il.:,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) an h sag fa#uz z Tr i Wllfiffia m "Cf{ m m <fi fcll'vld-1~01 tr ~ ~rc;:cf,"

~m 'Cf{~ ~rc;:cf," a Raz 4mi ii sit mn h al~~ m ror tr l'vlllHaa 6 1
.:, t
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

•~ct)c~~ 'cB"" 'T@Ff f cit sq@h #Remrr 6r& 3ITT" ~- 3TTW ·"GIT·~­
t!Nf ~ f;m1:r cB" gaf@as sngri, rft am i:rrfur ell" ~· tR m mer if ~~ (.:t.2) 1998
tlNf 109 am~ ~ <W "ITT I

(d)

(1)

Credit of any · duty allowed to be utilized towards paym.ent of excise duty· on final
products under the provisions of this Act or the Rules made there urider and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

h4tr wnrr zyca (sr4la) Rur4), 2001 cB" .f.rlr:r 9 cB" a:iwm FclPifcft-e Wl?f ~~-8 if at ufeit
i, hfa arrest a uf arr )fa RaiaRm k sf p-3mrzr g srft art ct)c en--en­
~ cB" ™ pPr 3rat fhznr urr afey1 Gk rr arr s. nl gzIgfhf # isfa t!NT . 35-'-~ if
feuffRa #t cB" :'T@Ff cB" "flWf cB" ™ tt31N-6 'cf@Ff ct)c m ~m~ 1

The above application shall be· made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which 0
the order sot.Jght to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE ofCEA, 1944, under Major Head of Account. ·

· (2) ~ anw,=r; cB" x-rr~ "Gfi3T ~ xcpl=f~~mm '3W cp1, mmm 200/- "CJfM 'T@Ff
ct)c '1[fq 3lN Gisi vi6a vanya Garg k sznar st cTT 1000/- ct)c ffl 'T@Ff ct)c '1[fq I - .

I . . . . .
The revision application shall be accompanied by a fee of ,Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. . . .

r zeans, #skr snit zyes viara or@)hr rzutf@raw a uf arfa­
Appeal to Custom, Excise, & Service TaxAppellate Tribunal.

(1) a€hrsna yea sf@fr, 1944·6t ear 3s-4t/as-zsiafa­
Under Sectidn 358/ 35E·ofCEA, 1944 an appeal lies to:~

(ai) affasr peeniia v if ft ia.v#tar zyce, ha war zyeq vi hara sf#tr inf@eavwi
ct)c m)cr~~~ .:t. 3. 31N. #. g, {flcft at -qct . .·

0

(a)

(b)

(2)

I

the special'~ench of Custom,. Excise &. Service Tax AppeHate Tribunal of West Block
No.2, R.K. Pt!Jram, New Delhi~t in all matters relating to classification valuation and.

aRRaa uf#kb 2 (1) cp if-~-~ cB" srarat at sr@, rflt ma ii fr ycen5, #tr
nra.yea ya hara rfttt .=mrnf@raw (frec) at uf@a 2#tr f)feat, rs<rare .sit-2o,
#ca giRua al3vs, aft7, '1li5flctl€llct.:...380016.

To the west: regional benph. of Customs, Excise & Service. Tax. Appellate Tribunal .
(CESTAT) at 0-20, New-Metal.Hospital Compound, Meghani Nagar, Ahmedabad: 380

. 016. in case.of appeals other·than as mentioned in para-2(i) (a)·above:

~~~ (3itf@). Pl¾fllcJC'O, 2001: ct)" l:TRT 6 cf;"·~~ ~."Q"-3 if~ fcITT! -~
srfl#hr =nnf@era@i; st n{srfl fs r#ta fg mg -~ ct)- 'qR" mmrt· x-rf%a" _"GIBT \W1Jcf ~
ct)c l=fl<T, ·~ ct)c 1-JilT sit aarrznr ·rar uifrg; s era qr \3W·"cfjl-j" & asi ; 1ooo/- #hr hua • "TI:.q?f>,,.
tfl uarsqzge # mr, nu #t mar it.er·mar ·rnr sifirgs erg u so erg st it, 2ER«}
Tg sooo/- #hr 3u ft1tsst sn re #t#is, au #6l ir ail ammrn ·rru«fr sq; sos., ?:,
anrg zm 5a snr 8 asr sq; 1oooo/- lin# ahfh16t rra kier #ka :, '{$ %

• r ?E=.7
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· aif#aa we aa vier at urt\ zuyrs err cf, fcnx:\T -~ Xil4'1JP!cb af;f. cf,~ mt
~ cJTT "ITT 'GfITT iocffi~mt tfto ft-Q.:@" t I ' '. .

The appeal to the Appellate Tribunal sball be filed in; quadruplicate in form EA-3 as .
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 arid shall be
accompanied against (onewhich at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) uft gr mer i a{ pr r?iirmrr sir t at rs a 3jar a fg #ha hr~-~
ir fcl,m utrRy sr zr# std g; sf fh far rat ffl xT m cf,~ wmft~ ~
=rzn@raUrat ya r4la n #3hrwar at va mdaa fhzu \r[Tffi' .t 1

In case .of the order covers e:l number of order-in-Original, fee for each 0.1.0. should be
paid in the' aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the .case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)

0 (5)

. .

ararau gca] arf@,fr 197o zqnr iif@r #t~-1 siafa Reiff fagra Ilea r
a 3mar zrentReff Rufir 4if@rah 3?sr ll xT~ mt -qcp ffl ~ 'xii.6.50 tffi cpJ "x!Illlclll ~

feasz Gr sh a1Rt
One copy of application or 0.1.0. as the case may be, and the _order of the adjournment .
authority sh?II a court fee stamp of Rs.6.50 paise as prescribed under schedufed-r item·
cif the court fee Act, 1975 .as amended.

za 3it if@rmii at fiiarva4 are •:Piwrr mt 3ITT ~ ~~ fcom \r[1ffi' t it ft4r ye,
#4rzr snrai ca vi hara an4#tr -nrnf@raui (arafRafr) m<l, 1982 ~~-·t 1 .

Attention in lnvited to the rules covering these and other related matter contended in tlie
Customs, Excise.& Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «ft ya, a4 sn«a zgcag hara ar@Ra aznfraw (Rrec),uR sf a in i
~mor.(D~mand) ~ cl:s (Penalty) cJTT 1o% qaarr aar 3rfari 1zif, 3#fraacrasr 1omils
a¢ & I(section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

4tzr3qr gra3ittara#3iaia,nf ~tar "4cr fra"DutyDemanded)­
. ~· . . .

(i) (section) is ±D#afffa inf@r;
(ii) frinrararrRh=rdfez#rzf@;
(iii) acid#feerzriafer 64a2zrrf@r.

; s rqarwrrifar3r4a'#rdq&srr#raacri,art' <nframt 4faa ara awfrzrre.
~..,

For an appeal to be filed before theCESTAT, 10% ofthe Duty & Penalty confirmed by
the Appellat~ Commissionbr would have to be pre-deposited. _It may be noted that_ the..

· pre.,deposit is a mandatory condition \~Or_ filing appeal before _CESTAT.· (Section 35 C (2A)
and 35 F of the; Central Excise Acti ·1944, Section 83 & Section 86 of the Finance .Act, 1994) . . .·

i • . •

Under Central Excise and iservice Tax,· "Duty demanded" shall include:·
(i) i amount determined undir Section 11 D; ·.
(ii) · amount oferr.oneous ce:nvat Credit taken; .
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

. zcf ii ,z arr # ,f 3r4hr jfawr # •~a'!' sri eras arrar era r vs faafa zt at #r-1' t%q

·-anr ~f't;q; c); 10% 3fi@laf ti"{ all srgiha avs Rafa t aa vs h 10% a5rarer w #s vast &1
.:, .:J ·... ' . . ; . . 1 ' . · ... -.· . -

In vlew of above, an appeal against this order shall lie before the Tribun·a1 .on payment of 10%­
of the duty demanded where dut~ or duty and penalty are in dispute, or penalty, where penalty.
alone is in dispute." · ·: -'-.•:i .'.~_•e

%
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ORDER IN APPEAL

The subject appeal is filed by M/s. Leamak Healthcare Ltd. Sarkhej-Bavla

Highway, Matoda, Dist:Ahmedabad, (hereinafter referred to as 'the appellant') against

Order in Original No. 23/AC/D /2015/ U KG (hereinafter referred to as 'the impugned

order) passed by the Assistant Commissioner, Central Excise, Division­

Ill,Ahmedabad-II (hereinafter referred to as 'the adjudicating authority). The appellant
is engaged in the manufacture of goods falling under CETH 30 8 17 of the Central
Excise Tariff Act,1985 [hereinafter referred as CETA-1985]. And availing the credit

of duty paid on inputs and input services under Cenvat Credit Rules, 2004,

2. The facts in brief of the case is that, during the audit by the department it
was noticed that Cenvat Credit was taken Rs.173136/-· towards service tax on
rent certificate, operation and Maintenance of their Wind Mill situated at Dist-kutch,

Gujarat away from their factory. Therefore, said services does not fall under the
purview of Input Service and not eligible for cenvat credit, during JUNE-2011
to FEB-2014. Show cause notice was issued for recovery of credit wrongfully
availed, with interest and penalty. Said SCN was decided vide the impugned
order and confirmed the demand.

3. Being aggrieved with the impugned order the appellant has filed the instant
appeal, on the following grounds;

That 3 P.H date have been given on 14-03-2016, 15-03-2016 or 16-03-2016
and informed vide letter dated 07-03-16, which did not allow sufficient time to
the appellant. This is clear violation of natural justice.

That Electricity generated at kutch, away from the manufacturing
unit of the appellant, is used for manufacture of final product at appellant

factory situated 1n ahmedabad, because such electricity generated at
kutch is adjusted to the Electricity used at appellant Factory at ahmedabad
.they relied on the case laws of I. Vikram Cement [ 2006 (197) ELT 145
[SCJ 2. Union Carbide India Ltd V.Cce Calcutta 1996 (86) ELT 613 3.
Ahmedabad Electricity Co.Ltd 2003 ( 158) ELT 3[SC]

That services pertaining to repairs and maintenance of wind mill are

eligible for cenvat credit as input service. The definition of inputs service as

per rule 2( 1] of CCR,2004,covers said services and cenvat credit is allowed
on services used outside the factory of manufacturer of the final product for
generation of electricity for captive use within the factory.

That the demand for the period JUNE-201 1 Lo FEB 201 4 was barred by
limitation. Whereas the notice was received on 03.06.2014.

0

0
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• That services pertaining to repairs and maintenance of wind mills are
eligible for cenvat credit as input service. They relied on the case laws of

the hon'ble CESTAT, 1. 2015[40] STR 243[TRI.lb] Ahmd. In case of Parry Engg. &

Electronics P. Ltd.

That there was no malafide intention in taking of ccnvat credit. That

the appellant was filing intimations regularly to the department,Hence it
cannot be said that they have not in.formed Lo department, regarding
Cenvat credit availed.therefore, the matter being interpretation of law,

provisions of rule 15[2] and section 11AC cannot be invoked and the

penalty imposed is liable to be set aside.

4. Personal hearing was accorded on 19.07.2017, Shri S.J.Vyas. Consultant

appeared on behalf of the appellant and reiterated the submissions made vide their

appeal memorandum. He submitted copy of the CESTAT Order No.2015[40] STR

243[TRI.lb]Ahmd. Parry Engg. & Electronics P. Ltd. l have carefully gone through the

case records facts of the case, submission made by the appellant at the time of
personal hearing and the case laws cited by the appellant. I find that the impugned

order have been issued with respect to the appellant availed Cenvat Credit of
service tax paid on operation and Maintenance of Wind Mill, as per provision of
Rule 2 [l]of Cenvat Credit Rules.2004. I find that, since the services were used in

or in relation to manufacture of final products and thus it is covered under said
Rules. Further, I rely on the following decisions in which, it was held that services

of repairs & maintenance of Wind Mill are eligible for cenvat credit. I rely on the

case laws of 1. No.2015(40] STR 243[TRI.lb]Ahmd. Parry Engg. & Electronics P. Ltd.
and 2. Endurance Technologies Pvt. Ltd. vs. CCE, Aurangabad [ 2015 TIOL-1371­

HC-MUM-ST. " it was held that, '
On perusal of these Rules, it becomes clear that Management, maintenance

and repair of windmills installed by the respondent is input service as

defined by Clause "I" of Rule 2. Rule 3 and 4 provide that any input or
capital goods received in the factory or any input service received by the
manufacturer offinal product would be susceptible to Cenvat Credit. Rule

does not say that input services received by a manufacturer must be

received in the factory premises."
5. I find that, wind mill can be installed only at place where there is heavy wind

available and hence Wind Mill is located at remote place far away from the
factory. It is important to note that looking into the above issue, the Cenvat

Credit Rules were amended vide Notification No. 03/201 1-CE (NT) dt. 01.03.2011,
w.e.f. 01/04/2011 Capital Goods includes the goods used outside the factory for
manufacturer of the final product for generation of electricity for captive use within

the factory. Since the electricity generation plant outside the factory is hence
service used for running and maintaining of it is also eligible as Input Services. As

far as nexus of generation of electricity with manufacturing is concerned, it is
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pertinent to note that electricity generated at Wind Mill is wheeled through GETCO
line and Gujarat Electricity Board used to give credit of units generated after

wheeling in the electricity bill charged from the assessee. In electricity bills,
unit generated after wheeling is shown separately. Thus I find that, since the
electricity generated at Wind Mill is used for manufacturing of the final products and

hence it is very well covered in the definition of input services.

6. Further, I find that, the appellant was filing intimations, regarding

Cenvat credit availed, regularly to the department, Hence it cannot be said
that they have not informed to department. I rely on the case law in the case

of Hon'able CESTAT Ahmedabad in the case of Asian Tubes Ltd. vs. CCE, Ahmedabad

[ 2011 (263) ELT 707] held that " 'having accepted that the appellant had filed
Monthly returns....... hence extended period of limitation cannot be invoked.' In

view of the above ruling, I hold that, extended period cannot be invoked in this

case.

7. I find that, since the demand is not maintainable and hence interest is not

applicable. Since the credit of input service was based on decisions given by
various judicial forams,in which it was held that service tax paid on the repairs &

maintenance of wind mill is eligible for availment of cenvat credit and on the basis of

these decisions, they have availed the cenvat credit and thus, they have not violated any
of the Provisions of Central Excise Act, 1944 or Rule made there under. Therefore
I hold that no penalty imposable under Rule 15 [21 of Cenvat Credit Rules'2004.I

rely on the decision passed by Hon'ble CESTAT Ahmedabad in the CCE Daman vs.
4

Paras Motor Mfg. Co.-2013 (31) STR 811.

8. In view of the foregoing discussion and findings, I set aside the impugned order

and allow the appeal.

9. 3r41aaai arr a# r a{ 3r4cit at fqzr 3qt#a at# fan srar

0

0
9. The appeal filed by the appellant stand disposed off in above terms.

Attesteda.
[K.K.Parmar )

Superintendent (Appeals)
Central tax, Ahmedabad.

By Regd. Post A. D
M/s. Leamak Healthcare. Ltd.

Sarkhej-Bavla Highway,
Matoda,
Dist:Ahmedabad .

3?
(3mar gi4)

3nrg+a (3r9ca]
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Copy to :

1 The Chief Commissioner, Central Excise, Ahmedabad.
• 2. The Commissioner, Central Excise, Ahmcdabad-Il.

3. The Asstt. Commissioner, Central Excise, Div-IM, Ahmedabadll

4. The Asstt.Commissioner (Systems), Central Excise, Ahmedabad-11.

5. Guard file.

6. PA FILE.




